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Getting the Deal Through is delighted to publish
the fully revised and updated fifteenth edition of
Mergers & Acquisitions, a volume in our series

of annual reports, which provide international
analysis in key areas of law and policy for
corporate counsel, cross-border legal practitioners
and business people.

Mergers & Acquisitions 2014 examines the
law and regulation of business combinations
and addresses the most important issues for
international deals.

Following the format adopted throughout the
series, the same key questions are answered by
leading practitioners in each of the 66 jurisdictions
featured. New jurisdictions this year include
Angola, Mozambique, Panama, Portugal and Spain.
Global and EU overviews are also provided.

Many legal disciplines come into play in large M&A
deals. In particular, advisers must take account of
competition regulation. This volume contains an
appendix covering merger control rules across the
world. For a more detailed analysis please refer

to another volume of the Getting the Deal Through
series: Merger Control.

Every effort has been made to ensure that matters
of concern to readers are covered. However,
specific legal advice should always be sought

from experienced local advisers. Getting the

Deal Through publications are updated annually

in print. Please ensure you are referring to the
latest print edition or to the online version at www.
GettingtheDealThrough.com.

Getting the Deal Through gratefully acknowledges
the efforts of all the contributors to this volume,
who were chosen for their recognised expertise

in this field. We would like to thank Casey Cogut

of Simpson Thacher & Bartlett LLP for his
stewardship of the title over the last fifteen years.
We would especially like to thank and acknowledge
Alan M Klein as contributing editor of this and
future editions.
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1 Types of transaction
How may businesses combine?

In China, ‘business combination’ is a legal concept — in simple terms,
it generally means bringing together two (or more) separate compa-
nies into a single business.

The combination of companies can generally be divided into
two types: absorption and consolidation. Absorption and consolida-
tion are both kinds of merger.

Absorption is where a company absorbs another company or
companies. The absorbing company will continue to exist while the
company or companies being absorbed will be brought to an end.

Consolidation is where a completely new company is established
and the two or more companies being consolidated are brought to
an end.

For both absorption and consolidation, the remaining company
shall take over all the credits and debts of the original companies.

2 Statutes and regulations
What are the main laws and regulations governing business
combinations?

The main laws and regulations governing business combinations are

as follows:

¢ The Company Law of the People’s Republic of China (PRC),
effective since 1 January 2006, recently revised on 28 December
2013; amendments came into effect on 1 March 2014: this law
sets out some general procedures and conditions relating to busi-
ness combinations, for example, the quorum required to pass a
shareholder resolution with regard to a business combination.

e The Securities Law of the PRC, effective since 1 January 2006,
revised on 29 June 2013: this law governs the purchase of listed
companies (one of the ways of effecting a business combination).

e The State-Owned Assets of Enterprises Law of the PRC, effective
since 1 May 2009: this law sets out some general requirements
for combining state-owned companies, for example, an assess-
ment of assets may be required before combination.

e The Accounting Standards for Enterprises No. 20 — Business
Combination, effective since 1 January 2007: this regulation
focuses on the accounting standards for business combinations.

¢ Circular on the Merger and Separate Establishment of Foreign
Investment Enterprises, effective since 1 November 1999,
recently revised on 22 November 2001: this regulation sets out
the conditions, requirements and procedures around the combi-
nation of foreign-funded businesses.

¢ Opinions on Standards for Limited Liability Companies, effec-
tive since 15 May 1992: this regulation sets out some general
procedures and requirements of business combinations with
respect to limited liability companies.

e Opinions on Standards for the Companies Limited by Shares,
effective since 15 May 1992: this regulation sets out the proce-
dure and requirements of transaction agreements for a combina-
tion of companies limited by shares.

84

*  Notice of the Ministry of Finance and the State Administration
of Taxation on Several Issues Concerning the Enterprise Income
Tax Treatment on Enterprise Reorganisation, effective since
1 January 2008: this regulation stipulates the treatment of enter-
prise income tax in relation to enterprise reorganisations.

¢ Announcement No. 4 [2010] of the State Administration
of Taxation — Measures for the Enterprise Income Tax
Administration of Enterprise Reorganisations, effective since
1 January 2010: this regulation sets out relevant tax matters in
relation to enterprise reorganisations.

3 Governing law
What law typically governs the transaction agreements?

In general, PRC laws govern transaction agreements with regard to
business combinations in China. Only agreements where one party
is foreign entitle the parties to choose governing laws other than
PRC laws.

However, the Contract Law of the PRC expressly provides that
three types of contract shall be governed by PRC laws only: Sino-
foreign equity joint venture contracts, Sino-foreign contractual joint
venture contracts, and Sino-foreign cooperation contracts on devel-
oping natural resources.

However if an M&A transaction agreement has a foreign ele-
ment and can be distinguished from the above three types of con-
tract, the parties can choose any governing law other than PRC law.

4 Filings and fees
Which government or stock exchange filings are necessary in
connection with a business combination? Are there stamp taxes or
other government fees in connection with completing a business
combination?
Filings
All company combinations shall be filed with the local Administration
of Industry and Commerce (AIC) of the city where the company is
incorporated. They shall also be filed with authorities which issue
relevant company certificates (eg, tax bureaus) if the combination
results in the establishment of a new company or any change on
such certificates.
Prior approval is required for specific companies as follows:
(i) Business combinations relating to solely state-owned companies
shall be approved by the State-owned Assets Supervision and
Administration Commission (SASAC). In addition, a business
combination in relation to important solely state-owned compa-
nies must also be approved by the People’s Government of the
city where the company is incorporated after examination by
the SASAC.
A business combination in relation to foreign-funded companies
shall be approved by the local Foreign Economic Trade Bureau

(FETB).

(ii
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Fees
There are no statutory fees or taxes charged for the approval or
registration of business combinations.

However, a registration fee will be charged by the AIC. In gen-
eral, the registration fee for the establishment of companies is pro-
portionate to the registered capital of the company (the rate is from
0.04 per cent up to 0.08 per cent); the registration fee for a company
change is a fixed amount (usually 100 renminbi) per registration.

If the business combination is effected via share transfer, income
taxes may be imposed on the seller on the income deriving from the
sale of its shares.

5 Information to be disclosed
What information needs to be made public in a business
combination? Does this depend on what type of structure is used?

For ordinary companies, all the creditors shall be informed about
the decision to combine within 10 days and the decision to merge
shall be announced in a newspaper (usually local) within 30 days of
the resolution of combination being executed.

For foreign-funded enterprises, all the creditors shall be
informed about the decision to combine within 10 days and the deci-
sion shall be announced at least three times in a provincial or upper
level newspaper published nationwide within 30 days of the prelimi-
nary approval being made by the competent administration. After
registration of the business combination, an announcement about
such registration shall also be published in a nationwide published
provincial or upper level newspaper within 30 days of the company
change being registered or a new business licence being issued.

6 Disclosure of substantial shareholdings
What are the disclosure requirements for owners of large
shareholdings in a company? Are the requirements affected if the
company is a party to a business combination?

There is no specific requirement for disclosure of large shareholdings
in an ordinary company except the following for listed companies:
Any investor owning a shareholding reaching 5 per cent of the
issued shares of a listed company shall report such shareholding to
the China Securities Regulatory Commission (CSRC) and the Stock
Exchange, and inform the listed company and announce such share-
holding via the local agency of the CSRC, within three days of such
shareholding threshold being reached.

Any investor holding 5 per cent or above of the issued shares
of a listed company shall report and announce its shareholding for
every 5 per cent increase or decrease in the issued shares in accord-
ance with the above-mentioned procedure.

In addition, an investor shall disclose further information as fol-
lows, if he holds more than 5 per cent but less than 20 per cent of
the issued shares of a listed company while it is the first majority
shareholder or actual controller of the listed company, or if he holds
more than 20 per cent but less than 30 per cent of the issued shares
in a listed company:

e the structure of the controlling shareholder, actual controller
and the controlling relationship of the investor and his partner;

e the price of obtaining the relevant shares, the required capital
amount, the source of the capital, or other payment arrangement;

e whether there is competition, continuous transaction between
the business of the investor and the listed company; if any,
whether the corresponding arrangement is conducted to ensure
the independence of the listed company;

e the subsequent plan for the adjustment of the assets, business,
personnel, organisation, or articles of association of the com-
pany in the coming 12 months;

® any important transaction between the investor and the listed
company during the past 24 months; and

www.gettingthedealthrough.com

¢ evidence and documents demonstrating the good faith of the
investor.

If the purchaser’s shareholding reaches 30 per cent of the issued
shares in a listed company and he continues to purchase shares, he
shall issue an offer of purchase to all the shareholders of the listed
company. However, in the event that the shareholding exceeding 30
per cent is due to the business combination being approved by the
government or SASAC, such shareholder may apply to the CSRC for
an exemption from the offer procedure.

7 Duties of directors and controlling shareholders
What duties do the directors or managers of a company owe to
the company’s shareholders, creditors and other stakeholders in
connection with a business combination? Do controlling shareholders
have similar duties?

There are no specific duties of the directors, mangers or controlling
shareholders of an ordinary company except the following for listed
companies:

General duties
The directors and managers of a listed company shall be loyal and
diligent to the company, and shall be fair and equitable to all the
purchasers.

The controlling shareholder of a to-be-purchased listed com-
pany shall not harm the company or the other shareholders by abus-
ing its shareholders’ rights.

Regarding purchase by offer

The board of directors of a listed company shall examine and inves-
tigate the identities and credit situations of the purchasers, advise the
shareholders on whether to accept the offer to purchase, and hire
independent financial consultants for professional advice.

The board of directors shall submit the report of the board and
the professional advice of the independent financial consultant to the
CSRC within 20 days of receiving the offer of purchase.

After the purchaser announces the offer and before the purchase
is completed, the board of directors shall not, without the approval
of the shareholders’ meeting, dispose the assets of the company, or
adjust the main business of the company, or provide guarantees or
loans on behalf of the company, or take any other actions that may
cause serious effect to the assets, debts, rights or operation of the
company.

The directors of the to-be-purchased company shall not resign
during the purchase period.

Regarding purchase by agreement

The board of directors of a to-be-purchased listed company shall
disclose promptly any situations that may damage the company.
For example, the board of directors shall disclose if the controlling
shareholder has not paid off a debt to the company, or that the guar-
antee provided to the company has not been released.

The controlling shareholder, who intends to transfer his shares
of the listed company to the purchasers by agreement, shall investi-
gate the identity, credit situation and offer from the purchasers and
disclose information of such investigation in a report regarding the
change of shareholding.

Regarding indirect purchase

If the actual controller and the shareholder controlled by the actual
controller of the listed company do not report or announce such
controlling relation, the board of directors of the company shall
refuse the proposal submitted by such controller or shareholder, and
shall report such situation to the CSRC and the Stock Exchange.

85
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8 Approval and appraisal rights
What approval rights do shareholders have over business
combinations? Do shareholders have appraisal or similar rights in
business combinations?

Shareholders have the power to approve the resolution of business

combination. Specific requirements are as follows:

e for limited liability companies, the business combination shall
be approved upon by at least two-thirds of all the shareholders
with voting rights, whether present at the shareholders’ meeting
or not; and

¢ for companies limited by shares, the business combination shall
be approved upon by at least two-thirds of all the shareholders
with voting rights that are present at the meeting.

There is no specific regulation regarding the appraisal or similar
rights of the shareholders in business combinations.

9 Hostile transactions
What are the special considerations for unsolicited transactions?

The Chinese laws and regulations do not expressly define the term
‘hostile transactions’ or stipulate detailed countermeasures for hos-
tile transactions.

However, the considerations of disclosure of substantial share-
holdings in question 6 cover the unsolicited transactions.

10 Break-up fees - frustration of additional bidders

Which types of break-up and reverse break-up fees are allowed?

What are the limitations on a company’s ability to protect deals from

third-party bidders?

There is no statutory ‘break-up fee’ stipulated by Chinese laws and
regulations.

However, regarding limited liability companies, if any of the
shareholders wants to transfer his shares to a third person, or the
company is proposed to be combined with other companies, the
other shareholders who disagree with such transfer or combination
could have the following options to restrict the ‘break-up’ or trans-
fer, according to PRC Company Law:
¢ to purchase the to-be-transferred shares at the equivalent price

offered by the third person; or
* to request the company to purchase their shares at a reasonable

price.

Besides the above-mentioned regulations, the ‘break-up fees’ could
also be based on the termination and damage terms, if any, in the
joint venture agreement between the shareholders. The parties of a
contract could either set a fixed amount or rate of liquidated dam-
ages for the break-up or stipulate that the damages shall be subject
to actual losses therefrom.

11 Government influence
Other than through relevant competition regulations, or in specific
industries in which business combinations are regulated, may
government agencies influence or restrict the completion of business
combinations, including for reasons of national security?

Government agencies do influence or restrict the completion of a
business combination if it relates to solely state-owned companies
and/or state-owned assets. Please see (i) under ‘Filings’ in question 4.

Such regulations are believed to be aiming to protect the state-
owned assets for the purpose of national security.

86

12 Conditional offers
What conditions to a tender offer, exchange offer or other form of
business combination are allowed? In a cash acquisition, may the
financing be conditional?

In practice, there are various types of transaction that occur in
China, such as leveraged buyouts, venture capital, mezzanine capi-
tal and growth capital transactions, angel investments and private
investment in public equity.

Financing may be conditional in a cash acquisition.

13 Financing
If a buyer needs to obtain financing for a transaction, how is this dealt
with in the transaction documents? What are the typical obligations of
the seller to assist in the buyer’s financing?

The buyer and the seller shall stipulate all the details (ie, term, con-
ditions, period) in the transaction agreements. In China, a lot of
certificates, application letters and reports shall be submitted to the
relevant authority for approval. Therefore, the seller is responsible
for providing the related documents to the buyer and/or the rele-
vant authority, such as the business licence, audit report, verification
report, asset assessment report, resolution of the board of directors/
shareholders, tax paid proof and so on.

14 Minority squeeze-out
May minority stockholders be squeezed out? If so, what steps must
be taken and what is the time frame for the process?

Yes, minority stockholders may be squeezed out.

In a limited liability company, stock can be transferred among
stockholders. However, if the stockholder wishes to transfer to any
non-stockholder, he shall be subject to the approval of more than
half of the other stockholders. The stockholder shall notify the other
stockholders in written form about the transfer of stock for their
approval. If any of the other stockholders fails to give a reply within
30 days after the receipt of the written notice, it shall be deemed to
have agreed to the transfer. If half or more of the other stockholders
disagree with the transfer, the stockholders who disagree with the
transfer shall purchase the stock to be transferred. If they refuse to
purchase these stock, they shall be deemed to have agreed to the
transfer. Under the same conditions, the other stockholders have a
pre-emptive right to purchase the stock rights to be transferred upon
their approval.

In a joint-stock limited company, stock shall be transferred to
anyone in a lawfully established stock exchange or by any other
means as prescribed by the State Council. In addition, the stock held
by the initiators shall not be transferred for a period of one year
starting on the day of incorporation of the company.

15 Cross-border transactions
How are cross-border transactions structured? Do specific laws and
regulations apply to cross-border transactions?

Apart from the foreign investment restrictions, China adopts a
strict foreign exchange control policy which brings complexity and
difficulties to cross-border transactions if the target company is a
Chinese public company. The foreign acquiring party must apply
for approval to open a bank account in foreign currency in order
to receive capital for the transaction with the local Administration
of Foreign Exchange where the listed company is located within 15
days upon its receipt of the official approval from the Ministry of
Commerce. All transactions must generally be completed within
180 days upon receipt of the official approval. If the foreign acquir-
ing party fails to complete the whole transaction within the above
time limit, the official approval will become invalid automatically.

Getting the Deal Through — Mergers & Acquisitions 2014
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The foreign acquiring party shall, upon the approval of the Chinese
Administration of Foreign Exchange, purchase foreign currency and
remit the capital abroad.
Specific laws and regulations apply to cross-border transactions:
e Interim Provisions on Restructuring State-owned Enterprises
with Foreign Investment which took effect on 1 January 2003.
¢ Ministry of Commerce on Promulgation of the Provisions on
M&A of a Domestic Enterprise by Foreign Investors which took
effect on 22 June 2009.
e Provisions for the Alteration of Investors’ Equities in
Foreignfunded Enterprises which took effect on 28 May 1997.

16 Waiting or notification periods
Other than as set forth in the competition laws, what are the relevant
waiting or notification periods for completing business combinations?

As mentioned in question 135, the foreign acquiring party must apply
for approval to open a bank account in foreign currency in order
to receive capital for the transaction with the local Administration
of Foreign Exchange where the listed company is located within 15
days upon its receipt of the official approval from the Ministry of
Commerce. All transactions must generally be completed within 180
days upon receipt of the official approval.

In addition, the foreign the investor shall, when merging a
domestic enterprise to establish a foreign investment enterprise,
within three months as of the day the foreign investment enterprise
is issued its business licence, pay all the consideration to the share-
holders who transfer the equities or to the domestic enterprise which
sells the assets. In case of any particular circumstance under which
the period needs to be extended, the foreign investor shall, approved
by the approval authority, pay 60 per cent or more of the consid-
eration within six months as of the day when the foreign-funded
enterprise is issued its business licence, and pay all the consideration
within one year, and the proceeds shall be distributed according to
the proportion of investments it has actually contributed.

17 Sector-specific rules
Are companies in specific industries subject to additional regulations
and statutes?

One of the most important industry-specific regulatory schemes in
China is the Catalogue for Guidance for Foreign Investment (CGFI),
which indicates the Chinese government’s attitudes in controlling
foreign investment. Industries have been classified into four different
categories: allowed, encouraged, restricted and prohibited.

These categories reflect the extent to which foreign participa-
tion is allowed when investing in China. For example, foreign
shareholdings in a life insurance company shall not exceed 50 per
cent, and those in a securities company shall not exceed one-third
of the total shares, and the Chinese shareholder shall be the major-
ity shareholder of a jointventure security company (both industries,
however, fall under the restricted category) (articles 7.2 and 7.3 of
the Restricted Industries section of the CGFI). These are the limits on
potential targets and may have an implication on investment strate-
gies, as exit strategies are more difficult to implement when one is
not the majority shareholder.

however, none of the parties shall pay any business tax (article 1 and
2 of the Circular Caishui (2002) No. 191).

Under Chinese tax law, share acquisition is more tax-effective
than assets acquisition. For example, when purchasing tangible
assets, value added tax (VAT) shall apply to the purchasing party
according to the tax rate applicable to each type of assets (article
1 of the Interim Regulations of the PRC on VAT). When transfer-
ring ownership of real estate or intangible assets, the target com-
pany shall be subject to a § per cent business tax (article 1 and the
Schedule of the Interim Regulations of the PRC on Business Tax)
and the buyer shall pay a deed tax varying between 3 per cent to 5
per cent if the assets involve land-use rights or property titles (arti-
cles 1 and 3 of the Interim Regulations of the PRC on Deed Tax).

The payment method further influences the tax payable in a
transaction. In the event that the acquirer pays by cash, the cash
received by the shareholder of the target company shall be subject
to income tax. If the acquirer pays with unconvertible bonds, the
interest earned on the bonds received by the shareholder shall also
be subject to income tax, but the interest paid by the acquirer shall
be deducted prior to taxation. If the acquirer pays with convert-
ible bonds, the acquirer can defer the process of converting the
bonds to shares. By doing so, the interest paid by the acquirer shall
be deducted from the taxable amount and the tax on capital gains
from the conversion shall be deferred, too, which is beneficial to the
acquirer.

Finally, if the transaction was carried out through the swapping
of shares, it shall be exempted from income tax, as no actual mon-
etary income was earned as a result of the transaction.

19 Labour and employee benefits
What is the basic regulatory framework governing labour and employee
benefits in a business combination?

Mergers and acquisitions of a company will not influence the cur-
rent employment relationship between the acquired company and its
employees. If the new shareholder wishes to terminate the employ-
ment relationship with the employees, severance pay shall be given in
accordance with the related labour laws and regulations (articles 47
and 87 of the Employment Contract Law of the PRC). Employment
issues, especially the compensation of senior managers of the target
company or the compensation to settle the laid-off employees in a
state-owned enterprise are important issues to be addressed in the
purchase agreement and may sometimes influence the costs of the
entire transaction.

20 Restructuring, bankruptcy or receivership
What are the special considerations for business combinations
involving a target company that is in bankruptcy or receivership or
engaged in a similar restructuring?

According to the Company Law of the PRC, all the debts of the
acquired company shall be borne by the acquiring company or the
new company after combination. Therefore, a due diligence report
issued by a law firm, a verification report issued by an account-
ing firm and other relevant documents (ie, asset certificate of the
acquired company) are necessary and taken into account.

18 Tax issues
What are the basic tax issues involved in business combinations?

Stamp duty shall be charged to the buyer and seller at a rate of 0.05
per cent of the consideration for the transfer of shares. The share-
holders of the target company (both individual and corporate) shall
also be subject to income tax, whether individual (article 2 of the
Individual Income Tax Law) or enterprise (article 3 of the Enterprise
Income Law), based on the purchase price of the transaction;

www.gettingthedealthrough.com

21 Anti-corruption and sanctions
What are the anti-corruption, anti-bribery and economic sanctions
considerations in connection with business combinations?

There are no specific rules relating to anti-corruption, anti-bribery
and economic sanctions considerations in connection with busi-
ness combinations, but the general rules of the Criminal Law on
corruption, bribery and economic sanctions apply to business
combinations.
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Update and trends

As a result of the amendment to the Company Law of the People’s
Republic took effect on 1 March 2014, there are three factors that
may affect the trends in M&A:

+  capital verification reports are no longer required to be submitted
to the authorities for verification. This will speed up M&A
transactions and reduce costs for the parties;
capital contribution shall not longer be at least 30 per cent of
the total registered capital is. Capital is no longer essential
and required and technology and other property (ie, tangible
or intangible asset) can be used as capital contribution by the
parties when acquiring shares. This will impact M&A transactions;
and

there is no longer minimum registered capital required for a
limited liability company or a joint-stock company. Stockholders
can also stipulate in the articles of association the time frame for
the payment of their capital contribution.

In view of the above three factors, the approval process from the
authorities will be faster and the process of M&A transactions will be
shortened and simplified. As the government will not step into the
process, parties should investigate more carefully the background and
credit of a stockholder.

As to the corruption, it is only applicable to any state function-
ary, and any person authorised by state organs, state-owned compa-
nies/enterprises/institutions or people’s organisations to administer
and manage state-owned property who, by taking advantage of his
office, appropriates, steals, swindles public money or property or by
other means illegally take it into his own possession. The threshold
of the crime is 5,000 renminbi or above, or the amount is less than
5,000 renminbi but the circumstances are relatively serious.

As to the bribery, it is applicable to any individual or legal entity
who offers money or property to any state functionary, any per-
son authorised by state organs, state-owned companies/enterprises/

institutions or people’s organisations to administer and manage
state-owned property, and any state organs, state-owned companies/
enterprises/institutions or people’s organisations for the purpose of
gaining illegal benefits. Bribery is defined as illegal benefits obtained
by blackmailing.

In addition, both corruption and bribery are subject to finan-
cial sanctions. Any person who takes into his own possession ille-
gal gains derived from bribery shall be convicted and punished in
accordance with the Criminal Law.
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