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M&A IN CHINA
Caroline Berube is the managing 
partner of HJM Asia Law. She is 
admitted to the New York Bar, the 
Singapore Bar and holds a BCL (civil 
law) and an LLB (common law) from 
McGill University in Montreal, Canada. 
Caroline also studied for a year at the 
National University of Singapore in 
1998, where she focused on Chinese 
law. Caroline has been working in Asia 
for more than 15 years with SMEs, 
MNCs and foreign banks, advising 
them in the field of commercial law, 
intellectual property, human resources 
and M&A in the Asia-Pacific region. She 
spent the majority of this time in China, 
Bangkok and Singapore when she 
initially worked in a British law firm.

With an extensive presence on the 
ground in Asia, Caroline is well versed 
in the opportunities and risks associated 
with most Asian jurisdictions. She is 
highly regarded for her legal expertise 
in setting up legal and tax corporate 
structures in Asia, and navigating 
the challenges and options faced by 
potential and existing investors in Asia.

Caroline is arbitrator approved by the 
Chinese European Arbitration Centre 
and the China International Economic 
and Trade Arbitration Commission. She 
is also a regular speaker at various 
international conferences and has 
taught courses at the Université Laval in 
Quebec, Canada and Sorbonne ASSAS 
International School of Law, Asia 
campus.
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GTDT: What trends are you seeing in overall 
activity levels for mergers and acquisitions in 
your country during the last year or so?

Caroline Berube: The M&A market is growing in 
China. I would say that the 2008 financial crisis did 
not have an impact in China as it was a developing 
market. It would be more appropriate therefore to 
analyse whether the crisis has slowed down M&A 
deals or whether it has changed the type and scope 
of M&A in China. Some would say that the crisis 
reinforced the need for Western investors to invest 
in newer markets. I would agree that investors in the 
West since 2008 are becoming more open-minded 
about emerging markets or countries where the 
legal framework is not as secure as it is in the West.

One new trend is Chinese companies buying 
companies in the West. This has intensified since 
2008 as Western companies need fresh capital 
and China has that capital. China is also facing 
challenges in its economy and development that 
need to be addressed.

We are also seeing foreign companies 
established in China making alliances with 
domestic companies to grow their market share 
and increase profits. Foreign investment is surging. 
Chinese companies know the market better and 
these foreign companies do not fear being robbed 
of their ideas by their local business partners. This 
is a good sign that the market in China is becoming 
mature.

GTDT: Which sectors have been particularly 
active or stagnant? What are the underlying 
reasons for these activity levels? What size are 
typical transactions?

CB: All sectors are active where they have been 
opened up to foreign investment. China continues 
to maintain quite tight control on the sectors in 
which foreign investors can enter. The Catalogue 
for Foreign Direct Investment classifies the 
economy into three sector types: encouraged, 
open but restricted, and forbidden. Activities that 
are not listed should be considered as open to 
foreign investment without restrictions or specific 
treatment.

The Catalogue for Foreign Direct Investment 
was recently amended to open up new sectors to 
foreign investment, for instance the green energy 
and new technologies sectors. As such, there is 
competition, which is generally a good stimulus for 
the sector concerned, and at same time it allows 
importing of technologies that are not yet available 
in China.

Recently, we have seen more foreign investment 
in the education sector and the health industry. 
China is definitely turning into a services market 
and the needs are huge, in particular in the elderly 
care sector. Transactions are of all shapes and 
sizes: now even small investors are not afraid of 
the cultural differences in business. China is a huge 
market which is worth the effort of investing in.

“Transactions are of all 
shapes and sizes: now 

even small investors are 
not afraid of the cultural 
differences in business. 
China is a huge market 
which is worth the effort 

of investing in.”
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There are plenty of examples such as the 
acquisition of the Canadian company, Nexen. The 
takeover by Chinese state-owned entity CNOOC 
Ltd in February 2013 took more than seven months 
to close and Nexen, based in Calgary, Alberta, said 
in a statement that its shareholders would receive 
US$27.50 in cash for each Nexen share. The closing 
came just as Nexen reported a net loss in its final 
quarter.

Another example is Club Med. A Chinese 
investor and a French private equity firm won over 
Club Med with an improved €557 million takeover 
bid in June 2013 , seeking to accelerate a shift as the 
holiday resorts pioneer to fast-growing emerging 
markets. China’s Fosun International and AXA 
Private Equity, who have teamed up with Club Med 
management and are already the firm’s biggest 
shareholders, paid €17.5 a share for the stock they 
did not already own.

Four Chinese businessmen (Sun Xiaofei, Chen 
Xiaofei, Pan Changhai and Hong Jianqiao) also 

bought an unspecified stake in the French fashion 
company, Pierre Cardin, to take over its brand 
and all business in China as reported by the China 
Business News. All four Chinese businessmen are 
all from Wenzhou in east China’s Zhejing province, 
which is China’s manufacturing base of light 
industrial products.

GTDT: What were the recent keynote deals? 
What made them so significant?

CB: There was one potentially large deal involving 
a Chinese-owned company, Ralls Corp, which 
acquired four wind farm projects in the United 
States. The deal was blocked, however, due to 
national security issues, forcing Ralls Corp to divest 
its stake in the projects. A court has now overruled 
the decision, but too late to save the deal.

On the other hand, the Coca-Cola/Huiyuan deal 
in 2009 was blocked for antitrust reasons in China.

One of the keynote deals is the acquisition of 
Club Méditerranée by Fosun. The Chinese investor 
had already held a minority stake in the French 
group for a while but now it has made a full takeover 
offer, which the Club Med board has backed. 
It illustrates how well the economy in China is 
developing. Chinese people have seen their social 
benefits growing since the 1990s and they are now 
consumers and going on holidays outside China 
more frequently and not necessarily returning to 
their hometown for holidays. If the takeover is 
successful, Club Méditerranée will surely begin to 
target Chinese clients and tap into the increasing 
Chinese demand for this kind of leisure.

GTDT: In your experience, what consideration 
do shareholders in a target tend to prefer? 
Are mergers and acquisitions in your country 
primarily cash or share transactions? Are 
shareholders generally willing to accept shares 
issued by a foreign acquirer?

CB: I don’t think Chinese companies prefer cash 
particularly over shares. It really depends on the 
case. If the transaction is about forming a joint 
venture and marrying two companies, then the 
share transaction does make sense. This is a type 
of deal we have already seen some years ago. To 
really shore up their relationship, a French company 
and its Chinese counterpart decided to do a cross-
investment. One part of the consideration was cash 
and the other part was a share transaction.

However, it must be emphasised that the 
financial markets are not really an option in China 
due to the complex process of getting listed and 
delisted. Financial markets do not really offer 
financial leverages, hence M&A deals occur 
between companies that are not listed and foreign 
investors must bear in mind that they may not be 
able to list after the M&A deal is done.
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GTDT: How has the legal and regulatory 
landscape for mergers and acquisitions changed 
during the past few years in your country?

CB: There are several legal pitfalls in the M&A 
market. First the sector might not be open to foreign 
investment, as already mentioned. Some sectors 
are totally off limits (such as national security, 
for example). Other sectors are restricted in the 
sense that the foreign investor may be obliged to 
be a minor shareholder. This must be checked 
beforehand.There are some ways of dealing with 
this issue, such as dividing the target into several 
entities if only some of the activities are interesting 
for our foreign client and these activities are not 
restricted. In that case, we could separate the 
restricted activities into another entity. However, 
the process can take a long time.

There is also the antitrust and national security 
review. This pitfall was highlighted in the 2009 
Coca-Cola deal. The review may take three or four 
months, and this is not the last step of the process.

The last step is to amend the type and structure 
of the company. In China, as foreign investment 
is restricted, we must apply for an investment 
approval and then go through the incorporation 
amendment process. This can also take 
approximately three to four months.

The Companies Law was reformed this year 
to make the management and maintenance 
of companies easier. However, the reform’s 
implementation depends on local regulations and 
administrative practice. To date, there have been no 
major developments.

GTDT: Describe recent developments in the 
commercial landscape. Are buyers from outside 
your country common?

CB: Although China is not 100 per cent open to 
foreign investments, the economy relies largely 
on foreign investments including new sectors 
and technologies. Although the authorities are 
accustomed to foreign investors, they are not 
necessarily making it easy for foreign investors 
to enter the market. Cities such as Shenzhen 
or Shanghai are really dependent on foreign 
investment. However, the documentation for 
foreign investment is not in English, which makes 
it even harder for foreign investors to enter the 
market. There are some cases where the authorities’ 
officers have drafted articles of association for 
foreign investment companies and the investors 
cannot amend them. This obviously differs from the 
standard practice in other countries.

China also has a preferred approach for some 
activities to target specific knowledge from a 
particular country to develop a sector where it is in 
demand in China. For example, for infant’s milk, 
China targets specifically France and New Zealand 

“Although China is not 100 
per cent open to foreign 

investments, the economy 
relies largely on foreign 

investments including new 
sectors and technologies.”
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for imports, especially as after the scandal for infant 
milk in China consumers have lost the trust they 
had in domestic companies.

GTDT: Are shareholder activists part of the 
corporate scene? How have they influenced 
M&A?

CB: There has been very little shareholder activism 
in China thus far. There is a logical explanation for 
this. In many companies in China, the shareholders 
are the company’s managers. In addition, people 
negotiating the deal are in charge of the business 
too. Hence, the shareholders do not need specific 
protection as they are the ones running the business 
and closing the deal with investors. It is often a win-
win situation as foreign investors usually want to do 
business in China rather than merely hold the shares.

GTDT: Take us through the typical stages of a 
transaction in your jurisdiction.

CB: There are a number of informal intermediaries 
that introduce companies and investors for a 
living. Then, the process takes place between the 
management bodies of the two companies.

Depending on the target company, the due 
diligence process can be very different. It may require 
a lot of work to explain due diligence requirements, 
such as disclosing financial data or the lists of clients 
and suppliers, to some Chinese counterparties.

But with the opening up of China’s markets, 
we see more experienced Chinese business people 
becoming very accustomed to the process of due 
diligence. However, discovering the history of the 
company can be a complicated process. Private 
background checks can help at an early stage to find 
certain information on a target to save time.

GTDT: Are there any legal or commercial 
changes anticipated in the near future that will 
materially affect practice or activity in your 
country?

CB: I do not think that the business sectors will 
open up significantly in the next couple of years. My 
guess is that the sectors open to foreign investors 
today  will remain so for some years.

What is interesting is that more Chinese 
companies are getting themselves listed in the US 
(as Alibaba did recently) or other foreign markets. 
I expect that Chinese companies will become more 
prevalent in the foreign markets and their foreign 
subsidiaries may be involved in M&A transactions 
instead of the Chinese entities themselves.

The question now is how the government will 
react to the fact that companies need to go abroad 
to grow and close their deals. It is hard to see how 
the financial markets will open further unless the 
Chinese currency becomes internationally traded 
and foreign exchange control is loosened.

GTDT: What does the future hold? What activity 
levels do you expect for the next year? Which 
sectors will be the most active?

CB: The energy industry and the services 
industries will continue to grow. There is a growing 
consumerism trend in China and more foreign 
companies will want to be part of this market as the 
domestic markets are quite depressed. Inbound 
deals have maintained the same pace in the past 
two years and the situation should remain the 
same. I believe that outbound deals will continue to 
increase but the sectors will diversify.

THE INSIDE TRACK
What factors make mergers and acquisitions 
practice in your jurisdiction unique?

China is still a developing economy and the legal 
environment is challenging.

What three things should a client consider 
when choosing counsel for a complex 
transaction in your jurisdiction?

(i)  If the information is difficult to find then it is 
better to rely on a resourceful service provider 
to check;

(ii)  the law is evolving so rapidly that what is found 
in on the internet may be already outdated; 
and

(iii)  there are some business codes that the client 
should be aware of in order to avoid diving 

straight into an interesting deal without 
understanding the culture.

What is the most interesting or unusual matter 
you have recently worked on, and why?

A client has appointed our firm to conduct several 
projects which require a local partner due to 
foreign investment regulations but none of the 
projects went through, but it is hard to understand 
why as the sector is growing and our client has 
some advantages on the competition.
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